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Order denying I.C.R. 35 motion for reduction of sentence, affirmed.
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PER CURIAM

Philip Warren was charged with possession of methamphetamine with intent to deliver
and it was also alleged that he was a persistent violator. Pursuant to a binding ldaho Criminal
Rule 11 plea agreement, Warren entered an Alford” plea to possession of methamphetamine with
intent to deliver, 1.C. § 37-2732(a), and the state agreed to dismiss the persistent violator
enhancement and to recommend a unified sentence of seventeen years, with six years
determinate, to run concurrently with Warren’s sentence in a separate case. As part of the plea
agreement, Warren waived his rights to appeal his conviction and sentence. The district court
imposed the state’s recommended sentence. Warren filed a pro se Idaho Criminal Rule 35
motion for reduction of sentence and a motion for appointment of counsel for the Rule 35

motion. The district court denied both motions. Warren appeals, contending that the district

! North Carolina v. Alford, 400 U.S. 25 (1970).
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court abused its discretion by denying his request for appointment of counsel and by denying his
Rule 35 motion.

A Rule 35 motion is a request for leniency which is addressed to the sound discretion of
the sentencing court. State v. Knighton, 143 Idaho 318, 319, 144 P.3d 23, 24 (2006); State v.
Allbee, 115 ldaho 845, 846, 771 P.2d 66, 67 (Ct. App. 1989). In presenting a Rule 35 motion,
the defendant must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the motion. State v. Huffman, 144 Idaho
201, 203, 159 P.3d 838, 840 (2007). Pursuant to I.C. § 19-852(b)(3), the district court must
appoint counsel to represent an indigent defendant in a Rule 35 proceeding unless the court finds
that the motion filed is frivolous. State v. Wade, 125 Idaho 522, 525, 873 P.2d 167, 170 (Ct.
App. 1994). “A determination of whether a motion for reduction of sentence if frivolous for
purposes of applying I.C. 8 19-582(b)(3) is based upon the contents of the motion itself and any
accompanying documentation that may support the motion. The issue thus presented is one of
law which we freely review.” Id.

Applying the foregoing standards and having reviewed the record, we conclude that the
district court did not abuse its discretion by denying Warren’s request for appointment of counsel
and by denying his Rule 35 motion for reduction of sentence. Accordingly, the order of the
district court denying Warren’s Rule 35 motion is affirmed.



